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ABSTRACT

This thesis aims to provide a comprehensive analysis of the cultural, regulatory, corporate,
and ownership structure approaches to hostile takeovers in Sweden and the United States.
It focuses on the recent Twitter takeover as a case study from a Swedish perspective, as it
is a relevant example of the larger landscape of hostile takeovers. Our aim is to identify the
challenges and opportunities faced by companies involved in hostile takeovers, providing
insights that will inform corporate managers and policy debates on corporate governance,
regulation, and investor protection. In order to examine this topic, we conducted
qualitative interviews with lawyers and analysts from Sweden and the US as the primary
research method to collect data. We found that the US has a higher occurrence of hostile
takeovers than Sweden, which can be attributed to the more cut-throat market where
shareholder activism is much more prevalent. Additionally, regulatory factors such as the
fair treatment principle and corporate governance factors, especially the dual share
structures, have resulted in higher voting power and more concentrated ownership that
avoids dispersed voices and directionless ownership. Moreover, we identify a high level of
shareholder protection in Sweden, where family-owned companies are more concerned
with long-term investments and not usually interested in short-term gains, which has
played a role in the less occurrence of takeovers in the country. The research findings
demonstrate the need for companies to adopt proactive long-term planning,
communication and transparency measures to avoid being the target of hostile bids and
provide valuable insights for policymakers, corporate managers, and shareholders who aim
to improve investor protection and corporate governance in the context of hostile
takeovers.
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1.Introduction

Corporate takeovers are complex events that involve significant financial and strategic
considerations. Hostile takeovers, in particular, are contentious because they occur against
the wishes of the target company's board of directors, often leading to legal battles,
regulatory scrutiny, and public outcry (Franks & Mayer, 1996). They can hence have
far-reaching implications for the target company's shareholders, employees, and

customers, as well as for the wider business environment.

According to Grinblatt & Titman (2002), an acquisition can be either friendly or
hostile. A friendly takeover usually involves the acquiring company directly approaching
the management or board of directors of the target company, and in most cases, welcoming
the proposal with open arms. However, not all target companies are enthusiastic about
being acquired, and this can lead to a hostile takeover bid by the acquiring company. In a
hostile takeover bid, the acquiring company often goes over the target company's
management and approaches its shareholders directly with a tender offer to purchase their
shares. A tender offer is a proposal to buy a specific number of shares at a fixed price on a
specific date. While tender offers are commonly associated with hostile takeovers, they
can also be used in friendly takeovers when the target company's management has already

given their approval before presenting it to shareholders.

To illustrate the different dynamics of hostile takeovers in these two countries, this
paper will use the Twitter takeover as a case study from a Swedish interpretation. The
Twitter takeover was a high-profile hostile takeover by the South-African-born
entrepreneur and inventor Elon Musk, in 2022. Our case analysis and interpretations
highlight the differences in cultural, regulatory and corporate structure approaches to
hostile takeovers between Sweden and the United States. Hence this paper aims to provide
insights into the challenges and opportunities that companies face in the context of hostile
takeovers and to inform corporate managers and policy debates around corporate
governance, regulation, and investor protection. This paper aims to contribute to a deeper
understanding of the landscape of hostile takeovers and their implications for companies,

shareholders, employees, and customers.



The findings of this study on the hostile takeover landscape will have significant
implications for wvarious stakeholders, including investors, legal practitioners, and
policy-makers. It provides valuable insights into the legal and regulatory differences, and
ownership structures of hostile takeovers in Sweden and the US, which is essential for
investors seeking to make informed investment decisions in these regions. Moreover, we
examine the benefits and strategies of hostile takeovers, regulations, trends, and factors
affecting the landscape of hostile takeovers in the US and Sweden, which provide practical
knowledge for legal practitioners and policy-makers. By understanding the intricacies of
hostile takeovers in these countries, the former can offer informed advice to their clients
while the latter can make evidence-based decisions that protect the interests of all
stakeholders. Additionally, the Twitter case study provides a practical application of the
theoretical knowledge gained from our research. Besides, the analysis offers insights into
the negotiation tactics, board resistance, and ethical considerations of a hostile takeover,
which are beneficial to investors and legal practitioners. Finally, the interviews’ insights
into the industry experts' perspectives on hostile takeovers will add to the existing
knowledge on the subject and provide practical implications for businesses operating in
the US and Sweden. Our contributions will thus help businesses better understand the
dynamics of the hostile takeover landscape and make informed decisions that benefit all

stakeholders involved.

For this study, we used qualitative interviews with lawyers and analysts from
Sweden and the US as our research method. We acknowledge that relying on these
interviews means that the participants could have personal biases and opinions that could
affect the data collected. However, we made sure to ask neutral and unbiased questions
and compare the responses to existing literature and data to mitigate this limitation. Our
case study focused on Twitter, which we believe is a great and up-to-date representative
example of the larger landscape of hostile takeovers. Nevertheless, our findings may not

be generalizable to other countries due to our narrow focus.

Our study consists of several chapters that each serve a specific purpose. In
Chapter 1, we provide an overview of the research purpose and outline the expected
contributions of the study. We will also discuss the delimitations and limitations of the

research. Chapter 2 reviews the previous literature and provides a theoretical background



that explores the strategies of takeovers, regulations, trends, and factors affecting the
landscape of hostile takeovers in Sweden and the US, as well as the cultural and social
implications. Chapter 3 presents our methodology, including research design, data
collection and specifications. Chapter 4 focuses on the Twitter case study, which will
provide background information on the company, a quantitative analysis of financials, and
a discussion of the negotiation tactics, board resistance, and other relevant factors. In
Chapter 5, we discuss the insights of industry experts who have experience with hostile
takeovers in both Sweden and the US. Chapter 6 summarises the main findings and
implications of our study for future research and businesses operating in Sweden and the
US. Our thesis serves several purposes, including determining the impacts of the
regulatory environment on the takeover process and the parties involved, with a focus on
cultural and regulatory differences between Sweden and the US. Additionally, we aim to
extend the case-specific view by analysing the hostile takeover process in general and
identifying regulatory features that can result in severe negative impacts on the merger
parties. Finally, our thesis aims to provide the Department of Finance at the Stockholm
School of Economics with the basis for creating a case study as teaching material in the
area of Mergers and Acquisitions (M&A), which may exceed the scope of our research

topic.



2. Literature Review and Theoretical Background
2.1 Overview of Corporate Takeovers

In the disciplinary view of corporate takeovers, companies that are targets of takeovers are
seen as cases where internal governance mechanisms have failed (Walsh and Kosnik,
1993). In such cases, a change in management resulting from the takeover can help replace
underperforming managers who fail to serve the interests of shareholders with new

managers who are expected to create more value for the company (Varian, 1988).

Across the world, different factors influence the occurrence and success of corporate
takeovers. With a focus on comparing the US and Sweden, some of these factors are

considered below.
2.2 Culture and Takeovers

Culture plays a significant role in shaping fundamental economic decision-making.
According to Hofstede (2001), cultural context heavily influences individuals' choices.
Studies by Licht et al. (2005) and Doidge et al. (2007) demonstrate that culture also
impacts the corporate governance structure of firms within a country. Additionally, Siegel
et al. (2011) found that a society's culture influences international investment flows. These
findings underscore the importance of considering cultural factors when analysing

economic decision-making processes in both domestic and international contexts.
Some of the differences between the Swedish and American cultures are described below.

Individualism vs Blending-in: Being a melting pot of different cultures, the United States
of America (USA) is rooted in the American Dream and often emphasises individual goals
and freedom over collective gain (Trompenaars and Hampden-Turner, 2011). Right from
childhood, Americans are positively disposed towards competition and the free market.
This mindset focused on excelling and celebrating achievements is correlated with the
significantly higher number of hours Americans spend at work compared to residents of
other developed countries (Robinson, 2003). In contrast, Swedish culture is rooted in the
informal Law of Jante that focuses on the collective over the individual. In Sweden and the
Scandinavian region, organisational success is prioritised over personal achievements.
This is also reflected in the prioritisation of work-life balance over longer working hours

as in the US.



Leadership style: Workplaces in Sweden are perceived as non-hierarchical and rely less
on authority. Instead, leaders tend to emphasise participation, empowerment, and
consensus-building. A consequence of these characteristics is that Swedes and
Scandinavians prefer to be careful and systematic in their problem-solving and
decision-making, which outsiders view as indecisiveness. Although American leaders also
encourage participation, they have a higher tendency to make decisions without input from

their peers, especially when there is a short timeline (Bjerke, 2001).

In individualistic societies like the US, overconfidence can lead to management
entrenchment, while the competitive nature of the society can result in corrective
takeovers. Volkema’s (2004) research suggests that higher scores on Hofstede’s (2001)
individuality measure are associated with assertive and forceful behaviour in competitive
situations. Therefore, it is reasonable to assume that American culture, which values
individualism highly, is associated with a higher occurrence of takeovers, including hostile
takeovers. In non-hierarchical cultures like Sweden, consensus-building may be viewed as
a demonstration of loyalty, potentially leading to a preference for friendly takeovers as

opposed to hostile ones.
2.3 Regulations and Takeovers
2.3.1 Overview of the Regulatory Environment in the USA

More than in other countries, the legal and regulatory environment in the US has been
more permissive for hostile takeovers. In 1968, the Williams Act was introduced to,
among other reasons, protect individual shareholder interests as the wave of hostile
takeover attempts with cash tender offers increased. The cash tender offers forced
shareholders to decide on their holdings within relatively shorter timelines, resulting in
less informed decisions (Harvard Law, 2011). The Act also made it harder for hostile
takeovers to succeed because it imposes some minimal requirements on both the courts of
the State of Delaware and state antitakeover statutes, allowing management teams of US

firms to engage in defensive tactics.

Some of the important provisions of the Williams Act include

1) Disclosure requirements: The Act mandates bidders to disclose certain information

to shareholders, including their identity, the terms of the tender offer, and their plans



2)

3)

4)

5)

for the company. It requires any person or group acquiring 5% or more of a company's
stock to disclose certain information to the Securities and Exchange Commission
(SEC), the target company, and the stock exchanges on which the company is traded.
Timing of the offer: The bidder must keep the tender offer open for at least 20
business days, giving shareholders time to consider the offer.

Equal treatment of shareholders: The tender offer must be open to all shareholders,
and the offer must be the same for all shareholders.

Anti-fraud provisions: The act includes provisions to prevent fraud and manipulation
in the tender offer process, including insider trading and market manipulation rules.
Remedies for non-compliance: The act provides legal remedies for shareholders who
are harmed by non-compliance with the law, including the ability to sue the bidder for

damages.

Other relevant Federal statutes in the US are

1)

3)

4)

5)

Securities Act of 1933 and The Securities and Exchange Act of 1934: The 1933
Securities Act regulates the initial offering of stocks whereas the 1934 Securities and
Exchange Act regulates the secondary sale. The 1933 Securities Act was made to
ensure transparency in financial statements and was the first response to the 1929
crash. It aimed to make investors make informed decisions about investments and
create laws against misrepresentation and fraudulent activities. The 1934 Act created
the Securities and Exchange Commission (SEC) which serves to govern the securities
exchanges and the rules that govern the registration and regulation of broker-dealers.
2) The Williams Act of 1968 is an amendment to The Securities and Exchange Act of
1934.
Sarbanes-Oxley Act of 2002: This was created in response to the Enron scandal in
2001. Its main goal is to protect investors by enhancing the accuracy and reliability of
corporate disclosure to prevent fraud.
Dodd-Frank Act of 2010: This Act was a result of the 2008 housing crisis. The act
prevents certain risk-taking activities within publicly traded companies. It allows for
financial monitoring of the corporations that are “too big to fail”, and whose failure
could have tremendous effects on the economy.
Model Business Corporation Act and Revised Model Business Corporation Act

(MBCA): Promulgated in 1950, this is a model act to make the corporate law within
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the United States more uniform. Many states have incorporated the MBCA. However,
Delaware, where the majority of American countries are incorporated, is one of the

states that have not ratified the MBCA except for a few similar provisions.

Many companies are incorporated in the state of Delaware because of the
flexibility the state’s laws offer. In Delaware State, Delaware General Corporation Law is
important. It sets out the legal framework for Delaware corporations. This law includes
mergers and acquisitions provisions and rules for shareholder approval of major decisions.
Delaware has a specialised court system, the Delaware Chancery Court, which hears cases

related to corporate law.
2.3.2 Overview of the Regulatory Environment in Sweden

As a civil law country, most of the laws in Sweden are found in different statutes.
Alongside case laws, the initial proposal for the law, regulations, and directives from the
European Union (EU) is also followed in Sweden because of the country’s membership in

the Union.
Some of the relevant laws in Sweden are outlined below:

1) The Swedish Companies Act: This act provides the legal framework for Swedish
companies, including rules for mergers and acquisitions, and sets out the requirements
for shareholder approval of major decisions, such as changes to the company's articles
of association.

2) The Swedish Securities Markets Act: This act regulates the securities markets in
Sweden, including the disclosure requirements for companies involved in a takeover
bid, as well as rules for insider trading and market manipulation.

3) The Takeover Rules: These rules, established by the Swedish Corporate Governance
Board, provide guidelines for the conduct of takeover bids in Sweden, including rules
for the disclosure of information, the timing of the bid, and the treatment of
shareholders.

4) The EU Takeover Bid Directive (TBD): One of the main goals of the Directive is the
protection of minority shareholders in target companies from aggressive bidders and
excessive antitakeover provisions that serve managerial entrenchment (Takeover Bid

Directive 2004/25/EC).
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5) The EU Merger Regulation: In cases where the companies involved in a takeover bid

have a certain level of turnover in the European Union, the EU Merger Regulation may

apply, and the European Commission may be involved in reviewing the proposed

merger or acquisition.

6) Nasdaq Stockholm Takeover Rules: These Rules provide guidelines for the conduct

of takeover bids for companies listed on the Nasdaq Stockholm exchange. They aim to

ensure fairness and transparency in takeover bids for companies listed on the Nasdaq

Stockholm exchange, while also providing protections for minority shareholders. Some

key provisions of the rules include

Mandatory bid requirements: If a bidder acquires more than 30% of the shares or
voting rights in a listed company, the bidder must make a mandatory bid for all
outstanding shares in the company.

Disclosure requirements: Bidders must disclose certain information about the
takeover bid, including the bidder's identity, the terms of the bid, and the bidder's
plans for the company.

Equal treatment of shareholders: The takeover bid must be conducted in a way
that ensures equal treatment of all shareholders, and the offer must be the same for
all shareholders.

Timing of the bid: The bidder must make the takeover bid in a timely manner, and
the bid must be open for at least four weeks.

Protection of minority shareholders: The rules provide certain protections for
minority shareholders, including the requirement that the bid must be accepted by
at least nine-tenths of the outstanding shares in the company in order for the bidder

to acquire full ownership.

2.4. Corporate Governance and Takeovers

2.4.1 Board Characteristics and Takeovers

Boards play a crucial role in the principal-agent context of companies, representing the

interests of shareholders and ensuring that management acts in their best interest. Fama

(1980) and Fama and Jensen (1983) suggest that boards are an important internal

governance mechanism, while La Grange Mace (1986) questions their effectiveness as

monitors due to CEOs dominating the director selection process. To effectively perform
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their fiduciary duties, boards must have aligned interests with shareholders. When a board
is ineffective in executing its duties it may result in high agency costs, making a takeover

more appealing to bidders.

When considering hostile takeover attempts, factors such as board incentives (e.g.,
equity ownership in the target company), and the expertise and experience of board
members are crucial. Fama (1980) argues that a director's involvement in other boards
indicates their expertise, and directors who are not involved in other boards are viewed as
less competent. Also, not having a substantial financial stake in the company or being
appointed by management may lead to a misalignment with shareholders, limiting the
board's ability to perform effectively. Shivdasani's (1993) study concludes that unaffiliated
outside directors are effective in lowering the likelihood of hostile bids, particularly when

they have high ownership and additional directorships.
2.4.2 Ownership Structure and Takeovers

Equity ownership in a company and its likelihood of being taken over can be viewed from

different perspectives.

Companies with dispersed ownership structures are more vulnerable to hostile
takeovers than those with a more concentrated ownership structure. With no single
shareholder or group of shareholders with enough voting power to block a hostile
takeover, hostile acquirers can accumulate a controlling stake in the company by
purchasing shares on the open market or through a tender offer. Where there’s
concentrated ownership, block shareholders can block a hostile bid by refusing to sell their

shares or by voting against the takeover proposal.

In situations where there are no clear ties to management, concentrated ownership
of the equity could significantly raise the likelihood of a hostile takeover attempt. In
contrast, blocks held by family trusts and relatives, company retirement plans, Employee
Stock Ownership Plans (ESOPs), and corporations and institutions with business relations

with management significantly lower the likelihood of a hostile takeover.

According to Shleifer and Vishny (1986), the probability of a takeover attempt is
related to ownership by pre-existing block holders, holders of substantial shares, even if

they do not themselves bid for the firm. Shleifer and Vishny demonstrate this in 3 ways
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Informal negotiations with management - unless the large shareholder holds a
controlling interest in the firm this means of monitoring is the least effective and is used to
make relatively low-valued improvements. This is because the lack of a controlling
interest limits the block holder’s ability to oversee management’s actions or because the
monitoring entails the replacement of inefficient managers.

Acquisition of the firm - The greater the block holder’s ownership, the larger the gains to
any improvement realised on his holdings. This gives the block holder incentives to
acquire and initiate improvements if the expected gains justify the cost of acquisition.
Facilitate takeovers by outsiders who have no initial holdings in the firm - Because
pre-takeover trading increases the price of the firm’s shares, it is cheaper for a bidder to
acquire a block of shares from an existing large shareholder. In this manner, ‘large
shareholders can facilitate third-party takeovers by splitting the large gains into their own

shares with the bidder’ [Shleifer and Vishny (1986)].
2.4.3 Toeholds and Takeovers

A common action taken by the bidder to anticipate any takeover defence and gain more
confidence in the negotiations is the toehold. A toehold refers to the acquisition of a small
percentage of shares in a company by a potential acquirer before making a formal bid for
the company (Signh, 1998). While toeholds can be beneficial for potential acquirers by
providing them with greater bargaining power in takeover negotiations, they can also lead
to the "owner's curse", where potential acquirers overpay for the target company due to a
belief that the toehold will give them an advantage in the bidding process (Singh, 1998).
The owner's curse can arise in situations where potential acquirers overestimate the
benefits of holding a toehold. Shading, on the other hand, refers to the practice of a
potential acquirer reducing their bid below their true valuation of the target firm in order to
avoid overpaying due to the presence of a toehold held by another bidder. Signh argues
that potential acquirers with a toehold may bid more aggressively and potentially overpay
for the target firm due to their belief that the toehold gives them an advantage in the
bidding process. On the other hand, potential acquirers without a toehold may shade their

bids to avoid overpaying and to compete with the potentially more aggressive toehold
bidder.

14



2.4.4 Dual Share Structure and Takeovers

In companies with a dual share structure, shareholders have different voting and cash flow
rights based on the class of shares held. An example of this is Facebook where there are
Class A and Class B shares. While both shareholder groups have voting rights, one share
equals one vote for Class A shareholders while Class B shareholders have ten votes per

share.

According to Howell (2017), this structure enables companies to enjoy the benefits
of public ownership such as raising external capital and diversifying idiosyncratic risks
while maintaining control and having a strong takeover defence. Specifically, firms with
dual share structures and concentrated voting power have superior voting shareholders
who gain significant bargaining power when faced with a tender offer. With higher
bargaining power, shareholders who have concentrated voting power can significantly
drive up the takeover premium and may eventually discourage the bidder (Comment and
Schwert, 1995; Fischel, 1987; Smart and Zutter, 2003). With 66.1% of Swedish companies
having a dual share structure in 1998 compared to 6.1% of American companies, data
from Faccio and Lang (2002) reveals the prevalence of the dual-class share structure in
Sweden. Family-controlled firms are the dominant organisational form in Sweden across
businesses of different sizes and industries when not crowded out by the government. They
generate more than a third of employment and GDP (Andersson et al., 2017). Although
family-controlled firms have a higher hazard rate of take-over, the use of dual-class shares

and firm leverage reduces the hazard rate of takeovers (Holmen and Nivorozhkin, 2007).

In the US, the differences in share structure have evolved. Beginning in the 1920s
with a structure that permitted shares to be issued without voting rights, non-voting rights
prohibitions led to a structure with shareholders owning classes of shares with different
voting privileges, i.e., one class had less privilege than the other. In the 1980s, companies
began to implement the dual share structure through recapitalization techniques as a
takeover defence mechanism. General Cinema Corporation is an example of a company
that adopted this approach. From 1994, all exchanges in the US approved a uniform policy
on dual-class shares which prevented companies from reducing the voting rights of
existing shareholders through such actions as “the adoption of time-phased voting plans,

the adoption of capped voting rights plans, the issuance of super-voting stock, or the
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issuance of stock with voting rights less than the per-share voting rights of the existing

common stock through an exchange offer” (Howell, 2017).

Critics of dual share structures still cite management entrenchment, expropriation
of minority shareholders, rejection of attractive takeover offers and ineffective running of

the company as reasons to discourage their acceptance.
2.5 Takeover Defences

Takeover defences were first introduced by managers to defend the companies they were
responsible for in response to hostile bids that accompanied the battle for corporate control
(Karpoff and Wittry, 2022). Broadly, a takeover defence can be described as any action
undertaken by a corporation that increases the cost or decreases the benefit to an outsider
of acquiring control of the corporation’s board and top management. Takeover defences do
not completely eliminate takeovers. However, they influence the likelihood of acquisition
and overall company value. The resistance posed by takeover defences is sometimes aimed
at slowing down a bidder, but in extreme cases, this could entrench inefficient managers

(Ruback, 1987).

Alongside the takeover defences adopted by management, companies are subject to
takeover defences associated with the laws of the jurisdictions where they are
incorporated. In the United States, 33 states including Delaware have anti-takeover
business combination laws (Karpoff and Wittry, 2018). In Delaware, the anti-business
combination law prevents a company that acquires a Delaware company without the target
company’s board approval from merging or selling the target firm’s assets until after a
three-year waiting period. Control share acquisition laws (29 states), fair price laws (27
states), poison pill laws (35 states), and directors’ duties or constituency laws (35 states)

are other types of state antitakeover laws present in the US.

From the 1980s till date, firms have increased the number of takeover defences
they adopt (Danielson and Karpoft (1998) and Cremers and Farrell (2014)). In the US,
more than 99% of S&P 1500 firms and 92% of new IPO firms have at least one takeover
defence (Karpoff and Wittry, 2022). Focusing on IPO firms in the US, Johnson, Karpoff,
and Yi (2022) find that the average firm went public with 2.4 of the six E-index
provisions. Over this period, the use of classified boards decreased among large firms and

increased among smaller firms (Field and Lowry (2022), Guernsey, Guo, Liu, and Serfling
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(2022)). Within the same time frame, the use of poison pills also increased. This has been
explained as a response to access to shadow poison pills, 1.e., the ability to adopt a poison
pill at any time without shareholder approval (Catan and Kahan, 2016) and the career costs
they impose on directors (Johnson, Karpoff, and Wittry, 2021). However, they became
popular again during the pandemic with new features such as low trigger thresholds and

shorter sunset provisions.

Fair price, supermajority vote, classified boards, poison pill, dual-class shares, and
unequal voting rights are some defences that are effective in reducing the likelihood of
takeovers (Pound, 1987, Borokhovich, Brunarski, and Parrino, 1997, Sokolyk 2011,
Goktan and Kieschnick 2012). Golden parachutes have been linked to increasing takeover
likelihood (Sokolyk 2011, Goktan and Kieschnick 2012). The takeover defences

mentioned here are described in Appendix A.
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3. Methodology
3.1 Research Design

Our thesis aims to understand the factors that inform the difference in hostile takeover
approaches and outcomes in the US and Sweden and we have adopted a case study method
that focuses on Twitter’s acquisition by Elon Musk. To address the complexity of
real-world circumstances and draw meaningful conclusions, we chose a case study
approach supported by Eisenhardt (1989) and Dubois & Gadde (2012). Miller (1977) also
underscores the value of case studies in capturing the reality of decision-making compared

to theoretical models:

“Given the complexities of the real-world setting, actual decision procedures
are inevitably heuristic, judgmental, imitative and groping even where |[...] they
wear the superficial trappings of hard-nosed maximization. On this score, has
there ever been any doubt that the Harvard cases [...] give a far more accurate
picture of the way things really look and get done out on the firing line than any

maximizing ‘model of the firm’ that any economist ever drew?”

While a case study can consist of several cases, we opted to focus on a single case
to gain a deeper understanding of its specifics following the guidance of Dyer & Wilkins
(1991). For this purpose of in-depth exploration of our key research question, we opted to
use interviews as research methodology, as suggested by Yin (2002). These interviews
were conducted using a semi-structured approach, utilising an interview template as a
guide to ensure relevant topics were covered. However, interviewees were encouraged to
freely express their perspectives, and provide insights on qualitative and quantitative
measures of success in acquisitions. This approach aimed to gather novel insights and ideas

that might not have been initially considered in the research design phase.

Lastly, we combined the descriptive and explanatory case study methods, two of
the three categories outlined by Yin (1984). This approach allows us to present a narrative
of the events as they unfolded and delve deeper into significant occurrences for a more

comprehensive analysis.
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3.2 Data Collection

We relied on interviews as our main qualitative data source for this study. To gain
comprehensive insights into the case, we conducted interviews with individuals
representing various groups involved in the hostile takeover process. This included
lawyers who provided legal and regulatory perspectives and financial analysts who offered
insights into the financial rationale behind the acquisition. We obtained an initial overview
of the deal during the interviews, covering the process and key decision-making events.
We also made a deliberate effort to seek a wide range of viewpoints and insights on the
subject matter, including but not limited to, the cultural, corporate governance and
regulatory discrepancies that exist between the United States and Sweden, which we

believe are crucial factors in shaping the overall landscape of our investigation.

To ensure the accuracy and timeliness of the information gathered, we conducted
the interviews promptly after the completion of the acquisition, within the first 6 months.
The interviews were conducted virtually using Google Meet and recorded for
transcription. Transcriptions were completed within one week of the interviews, allowing
us to thoroughly review the conversations, analyse the collected information, and
accurately capture relevant quotes from the interviewees. All interviewees consented to
answering follow-up questions or providing additional data if needed. We took advantage

of this opportunity to gather complementary data.

In addition to the interviews, we complemented the information with publicly
available data sources such as press releases, company filings, and articles in the business
press. This combination of primary and secondary data sources enabled us to understand
the acquisition from different perspectives comprehensively. It played a vital role in

corroborating our research findings.
3.3 Case Study Validity and Reliability

Case studies are often criticised for not meeting the standards of a proper scientific
method, but they are valued for providing detailed narratives of events with limited
generalizable results (Yin, 2002). However, Dubois & Gadde (2002), corroborating Miller
(1977), argue that in depth case studies are best suited to understand the interaction

between a phenomenon and its environmental context. In this regard, Yin (2002) presents
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four areas that challenge the research quality of case studies in terms of validity and

reliability:

1. Construct validity is defined as the extent to which the study measures what it
claims to measure. Interviews, influenced by their setting and subject to one’s
interpretation, pose challenges in this area. We adopted triangulation, i.e. the use of
multiple information sources, by relying on new articles and filings with the
government on Twitter as well as the perspective of independent lawyers, equity

research analysts and investment bankers.

2. Internal validity, which is concerned with justifying causal relationships, only

applies to explanatory and not descriptive or exploratory case studies.

3. External validity deals with the generalizability of findings to other cases and is
often associated with statistical generalisation. When a single case study is
considered an insufficient example, Siggelkow (2007) argues that it can still provide

analytical generalisations when compared with established academic theory.

4. Reliability refers to “demonstrating that the operations of a study - such as the data
collection procedures - can be repeated, with the same results” (Yin, 2009). The
interview-based methodology employed challenges the reliability of this study. The
use of semi-structured interviews makes exact replication unlikely and conducting
interviews within one year of the deal raises the possibility of changing recollections
and opinions over time. The interviews have been transcribed, dated, and stored to

mitigate these reliability-related issues.

Despite the criticism of the case study method, we have taken necessary measures to
ensure a high research quality. The findings provide valuable insight into the limits of
empirical methods and the implications of the research in evaluating the factors that
inform the difference in hostile takeover approaches and outcomes in the US and Sweden

that can be applied to deals other than Elon Musk’s acquisition of Twitter.
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4. Twitter Case
4.1 Background Information on Twitter Acquisition

Twitter (the Company) offers a platform for users to express themselves and share short
messages, called "tweets," with a large and diverse audience in real-time. In March 2006,
Twitter was created as a side project from Odeo, a podcasting platform, by Jack Dorsey,
Noah Glass, Biz Stone, and Evan Williams. The Company soon raised a Series A seed
funding of $100,000 in July 2007 and its popularity grew within the tech community.
Since then, Twitter’s acceptance as an essential tool in media communication has
significantly increased. It played a crucial role in disseminating information during the
Arab Spring protests that took place across Egypt, Libya, and Tunisia in 2011. By 2012,
Twitter had amassed 200 million active users and adopted the bird logo (See Appendix B).
On November 7, 2013, Twitter went public in an Initial Public Offer (IPO) and priced its
shares at $26 per share. Appendix C summarises Twitter’s description in the IPO
documents filed with the SEC. On its first day of trading, its shares traded at a premium
opening at $45.10 and closing at $44.90.

Following its initial public offering, Twitter's share price experienced significant
fluctuations. On December 26, 2013, the company's stock reached a peak of $74.73.
However, in 2014, the company faced challenges as user growth began to slow down,
resulting in multiple drops in stock value and downgrades by analysts. Throughout 2015,
Twitter continued to grapple with difficulties in acquiring new users, which had a negative
impact on its advertising business. Despite these struggles and the decline in share price,
Twitter's valuation remained higher than its competitors. Investors maintained confidence
in the company, pricing it at a price-to-sales ratio of 20.

Between 2015 and 2020, Twitter implemented various strategies aimed at improving
its profitability. One notable development during this period was the return of Jack Dorsey
as the Chief Executive Officer (CEO), who simultaneously served as the CEO of Square
starting in 2015. On May 24, 2016, Twitter shares hit their all-time low at $13.73 but
subsequently made a recovery.

Starting from 2016, Twitter found itself at the centre of various political
conversations, particularly regarding the role of social media platforms in Donald Trump's
success during the 2016 US elections. The platform played a significant role in combating

the spread of misinformation during the COVID-19 pandemic in 2020 and in curbing hate
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speech and violence. In 2021, then-President Donald Trump was banned from Twitter due
to his inflammatory comments regarding the US Capitol Riots, which were deemed to
have the potential to incite further violence.

In early 2022, Elon Musk quietly acquired Twitter shares, eventually amassing a 9%
stake in the company. This acquisition was disclosed in a filing with the Securities and
Exchange Commission (SEC) on April 4, 2022. In the same month, Musk entered into a
binding agreement with Twitter to purchase the remaining shares. Initially, Twitter
implemented a poison pill plan to deter the acquisition, intending to make itself more
expensive to acquire by issuing additional shares to all buyers except Musk, at double the
price. However, Musk responded with a hostile takeover threat and a proxy fight.

Musk's offer to acquire Twitter was set at $54.20 per share, representing a 38%
premium over the unaffected share price as of April 1st. This offer valued Twitter at $44

billion and did not rely on any financing or due diligence considerations.
4.2 Corporate Governance in Twitter

Despite recording steady revenue growth from its initial public offering (IPO) in 2013
until 2021, with the exception of 2017, Twitter consistently incurred losses during those
years, except in 2018 and 2019. Appendix D provides an overview of Twitter's financial

performance throughout this period.

In the first quarter of 2020, Elliot Management, an activist hedge fund, acquired
shares worth §$1 billion, equating to a 4% stake in Twitter. Following this acquisition, the
hedge fund expressed certain requests for changes within Twitter, including replacing CEO
Jack Dorsey and occupying board seats. Another investor, Silver Lake, also acquired a $1
billion stake in Twitter during the same period. The combined $2 billion investments made
by both companies were utilised for a share repurchase program in 2020. As a result, Elliot
Management and Silver Lake each obtained a board seat in Twitter, which was occupied

by Jesse Cohen and Egon Durban, respectively.

During this time, concerns arose regarding Jack Dorsey's ability to effectively lead
Twitter while also serving as the leader of Square, another company he founded and held a
higher stake in. In particular, the slow growth of Twitter's Daily Active Users (DAUs)

compared to its peers such as Facebook and Snapchat raised concerns. Appendix E
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provides a graphical comparison of Twitter's DAUs growth in relation to Facebook and

Snapchat.

Although Dorsey successfully defended against the hedge fund's demands for his
replacement in 2020, he voluntarily stepped down from his position in November 2021.

The board subsequently appointed Parag Agrawal as his successor.

4.2.1 Twitter’s Ownership

Prior to Elon Musk's announcement of his 9% ownership stake in Twitter on 4 April 2022,
institutional investors held the majority of shares in the company. Following Musk's
announcement, the Vanguard Group, in a filing with the Securities and Exchange
Commission (SEC), disclosed that its funds held 82.4 million shares, representing

approximately 10.3% of the total shares.

As of May 2022, the top five shareholders of Twitter and their respective

ownership stake were as follows:

Table 1: Twitter’s top five shareholders and their ownership stake

S/N | Shareholder Ownership Stake
1 Vanguard Group, Inc. 10.29%

2 Elon Musk 9.2%

3 Morgan Stanley 8.4%

4 BlackRock Inc. 6.5%

5 State Street Corp 4.5%

Source: Company/director filings

During Elon Musk's bid for Twitter, it was revealed that the company's Board of Directors
collectively held a 2.37% ownership stake in Twitter. This included a 2.2% stake held by
Jack Dorsey, the co-founder and former CEO. Just before his bid, Musk highlighted the
limited number of shares owned by the directors and emphasised the misalignment

between their interests and those of the shareholders.
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Twitter’s directors and their ownership stake prior to the acquisition are outlined

below:

Table 2: Twitter’s Directors and their ownership stake

Director Years on | Number of | Recent Value | %
Board Shares (‘000) (°000) Ownership

Jack Dorsey 15 18,042.4 $847,993 2.363%
Omid Kordestani 7 934.2 $43,907 0.122%
Parag Agrawal (CEO) [ Less than 1 507.5 $23,853 0.066%
David Rosenblatt 11 109.8 $5,161 0.014%
Bret Taylor (Chair) 6 56.6 $2,660 0.007%
Martha Lane Fox 6 32.5 $1,528 0.004%
Patrick Pichette 5 24.8 $1,166 0.003%
Robert Zoellick 4 21.5 $1,011 0.003%
Egon Durban 2 15.0 §705 0.002%
Fei-Fei Li 2 10.7 §503 0.001%
Mimi Alemayehou Less than 1 3.7 $174 0.000%

Source: Company/director filings
4.3 The Key Stages

4.3.1 Toehold, Rejection and Unsolicited Bid

On April 4, 2022, a filing with the Securities and Exchange Commission (SEC) disclosed
that Elon Musk had obtained a passive stake of 9.1% in Twitter. The excitement among
investors grew when it was announced the following day that Musk would be joining
Twitter's board. This news had a significant impact on the company's shares, which surged
by nearly 30% on April 4 after the SEC filing revealed Musk's stake. Additionally, the
shares experienced an increase of close to 10% in pre-market trading the next day upon

learning about his board appointment.
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However, Musk later declined the board seat, but expressed his openness to
“engage in discussions” with the directors “without limitations”. This decision left the
door open for potential future involvement in the company's strategic decisions. Surprising
Twitter and its management, less than two weeks after these developments, Musk made an

unsolicited bid for the company at a price of $54.20 per share on April 14, 2022.

4.3.2 Board Resistance

In response to Musk's hostile bid of $43 billion for Twitter, the company's board took
defensive measures by implementing a shareholder rights plan, commonly known as a
"poison pill." This action aimed to make the acquisition more difficult and costly to

complete without the board's approval.

According to the 8-K filing submitted to the Securities and Exchange Commission
(SEC) on April 18, 2022, the poison pill was designed to impose “a significant penalty
upon any person or group that acquires 15 percent or more of the shares of Common Stock
without the approval of the Board’. In practical terms, if an investor, such as Musk,
increased their stake in Twitter to 15%, it would trigger the poison pill provision. Once
triggered, all other shareholders would be entitled to purchase an additional share at a
discounted price. This right to purchase the additional share would remain valid until April
14, 2023. Shortly after the board implemented this plan, Elon Musk tweeted lyrics from
Elvis Presley's song "Love Me Tender," suggesting that he might consider a tender offer as
his next option. Twitter's chairman, Mr Taylor, later clarified that the poison pill was not
intended to prevent Musk from acquiring the company but rather to regain control of the

negotiation process.

Another defensive measure employed by Twitter was the inclusion of golden
parachute clauses for its executives in the event of a layoft. These clauses ensured that the
executives would receive certain benefits, including accelerated vesting of future shares,
base salary, and health insurance coverage for one year. CEO Parag Agrawal, CFO Ned
Segal, and Head of Legal Policy, Trust, and Safety Vijaya Gadde's costs amounted to
$121.8 million.
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Table 3: Golden Parachute Costs for Twitter’s Executives

Name Role Value of Shares Base Health
for Accelerated | Salary ($) Insurance
Vesting ($) )]
Parag Chief Executive 56,400,000 1,000,000 9,172
Agrawal Officer
Ned Segal Chief Financial 34,800,000 600,000 31,730
Officer

Vijaya Head of Legal Policy, 19,400,000 600,000 31,739
Gadde Trust and Safety

Source: CNN, Guardian, and Washington Post
4.3.3 Cold Feet and a Legal Battle

As the global economy recovered from the COVID-19 pandemic and began to feel the
impact of Russia’s attack on Ukraine, interest rates that had remained low for most of the
decade began to rise in May 2022. In response to this, the value of tech companies’ stocks,
including Twitter and Tesla, became less attractive. However, Twitter shares still
outperformed the tech index. Tesla stocks were expected to be one of the sources of
financing for the Twitter deal. In its first quarterly earnings report for 2022, also the first
since the buyout agreement with Elon Musk, Twitter admitted to overstating its audience

figures by almost 2 million users for about three years.

On 8 May 2022, Elon Musk’s lawyers filed a letter with the SEC about terminating

the deal on the following grounds:

1) Nonreceipt of information to prove that the true number of false or spam accounts on
Twitter’s platform is not substantially higher than the amount of less than 5%
represented by Twitter in its SEC filings.

2) Deviation from conducting its business in the ordinary course reflected in the firing
of 2 key employees namely the Revenue Product Lead and the General Manager of
Consumer, announcing the layoff of a third of the talent acquisition team, instituting
a hiring freeze and resignation of three executives - the Head of Data Science, the
Vice President of Twitter Service, and a Vice President of Product Management for

Health, Conversation, and Growth.
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The filing also stated that Musk considered whether Twitter’s “declining business
prospects” and worsening financial outlook violate the agreement. Musk said Twitter’s
failure to provide information about fake accounts would make it problematic to secure
financing from banks that agreed to lend him the cash to complete the transaction.

Twitter’s chair, Bret Taylor, Twitter’s chairman responded swiftly with a tweet saying,

“The Twitter Board is committed to closing the transaction on the price and terms
agreed upon with Mr. Musk and plans to pursue legal action to enforce the merger

agreement. We are confident we will prevail in the Delaware Court of Chancery.”

In preparation for a legal battle towards the completion of the deal, Twitter hired
elite law firm Wachtell, Lipton, Rosen & Katz, a leading litigation practice in Delaware
that defends companies in lawsuits over breach of fiduciary duty and broken merger
agreements in the state. Twitter asked a Delaware court to force Elon Musk to honour his
$44bn agreement to buy the company. Kathaleen McCormick, the judge overseeing the
case, on August 25, 2022, ordered Twitter to produce information regarding 9,000
accounts it analysed for authenticity as part of an audit at the end of last year. She stopped
short of fully granting Musk’s “absurdly broad” requests for information on the entire user

base.
4.3.4 Concluding the Deal

Two weeks before the trial was set to begin in the Delaware Chancery Court, Elon Musk
decided to proceed with the acquisition of Twitter for the agreed price of $ 44 billion on 3
October 2023 on the condition that litigation over his attempt to walk away from the deal
stayed. In response to this, the judge presiding over the case Kathaleen McCormick agreed
to stay legal action to enable the parties to close the deal. However, she stipulated that if
the transaction had not closed by 5:00 pm on October 28, she would set a trial date for
November. On 26 October 2022, Elon Musk updated his Twitter biography to read “Chief
Twit” and posted a short video of himself on Twitter walking into Twitter’s office, carrying

a sink, with the caption:
“Entering Twitter HQ — let that sink in!”.

Elon Musk took over the following day and immediately fired Twitter’s Chief Executive,

Parag Agrawal, alongside some other executives.
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4.4 Negotiation Tactics

The board had previously employed a defence strategy referred to as a "poison pill" to
prevent Elon Musk from acquiring additional Twitter shares. However, Mr Taylor,
Twitter’s chairman, stated that this was not a measure to stop Musk from purchasing the
company, but rather to regain control of the negotiation process for the board (The New
York Times, 2022).

Deciding not to join the board of directors after acquiring more than 9% of
Twitter’s shares. After tweeting “Looking forward to working with Parag & Twitter board
to make significant improvements to Twitter in coming months!" on April 4th 2022, Elon
Musk announced that he has been offered a seat on Twitter's board of directors in 2022,
but he ultimately decided not to take the position later during the week when Agrawal
Parag, Twitter’s CEO, tweeted “Elon Musk has decided not to join our board” (NBCnews,
2022). While he owned more than 9% of Twitter's shares at the time, he reportedly chose
to decline the offer due to concerns about the time commitment required for the position
and potential conflicts of interest with his role as CEO of Tesla and SpaceX. Musk is
known for being very hands-on with the companies he runs, often working long hours and
involving himself in many aspects of the business. Joining the board of directors of
another company, even one he had a significant ownership stake in, may have been too
much of a time commitment for him to take on. In addition, Musk has also expressed
concerns about Twitter's approach to dealing with issues such as online harassment and
misinformation and may have been wary of joining the company's board in the midst of
these controversies. However, the main uncovered reason is that Elon Musk would not be
limited to a 14.9% stake in the company if he had a governance seat for a two-year term.
As his goal was to acquire the whole entity Musk might have refused the position due to

this endeavour.
4.5 The possible Overvaluation of Twitter

Between 2017 and 2021, Twitter's revenue experienced a steady increase, rising from $2
billion to $5 billion (Twitter financial statements, 2017-2021). Despite record profits in
2018 and 2019, the company reverted to its loss-making status in 2020 due to increased
costs, particularly in research and development and litigation expenses. Twitter has faced

challenges in retaining its user base for extended periods, thereby making advertising, its
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primary source of income, unreliable. In the last decade, the company has failed to
generate profits in eight out of ten years. Elon Musk’s offer to acquire Twitter for USD
54.2 per share, represents a premium of 54% over the share price before his investment on
January 28, 2022, and 38% over the share price on April 1, 2022, before the
announcement. Elon Musk paid a significant premium for the target company. Notably, the
bid was made at a time when the market was trading at a higher valuation than when the
deal was eventually consummated. Thus, the bid's performance was influenced to a
considerable extent by the market conditions prevailing at the time of the bid as compared
to those at the time of the deal's completion. Although Musk has declined to comment on
the reasoning behind his valuation, some journalists have interpreted his reference to the
number "420" as a reference to smoking marijuana, similar to Musk's tweet in 2018 about

taking Tesla private for USD 420.

In the aftermath of a market collapse, Elon Musk attempted to renegotiate the deal
price downwards. However, despite these efforts, he was unable to secure a lower price. In
retrospect, it is arguable that Elon Musk should not have paid more than $20-$25,
according to Mark Zgutowicz, taking into consideration both the market conditions
prevailing at the time and the performance of comparable firms, such as Snapchat. Had
Musk paid a valuation comparable to Snapchat, which had a better financial profile and a
higher growth rate than Twitter, the transaction value would have fallen within that range.
However, due to the contractual agreement that locked Musk into the initial agreement, he
was unable to pursue such an option. Notably, Mark Zgutowicz mentions that Twitter's

contract did not include an out-clause, which is atypical for such transactions.

The purchase price of Twitter shares was high at USD 54 per share, which may
have deterred other bidders from participating in the acquisition process. From a strategic
perspective, there were no apparent synergies between Twitter and Musk's other
companies, Tesla and SpaceX. However, there may have been potential marketing benefits
for Musk to acquire Twitter. Despite Twitter's vulnerability as a company, Musk's bid for
over $40 billion was not an issue to him because his worth was over $400 billion. The bid
he made was intended to deter other bidders and make it nearly impossible for the board to
refuse. Although there were no synergies between Twitter and Elon Musk's other

companies, he had an assertive approach in highlighting areas where Twitter could
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improve and proposed solutions to address them. According to him, Twitter was
underutilised and the management was restricting freedom of speech by moderating
content. Musk's interest in controlling media and free speech, promoting the values of free
speech and openness, and building a new community on Twitter were some of the strategic
reasons behind the acquisition. Hence, from the price factor perspective, the deal was not
successful since according to analysts who covered the case, Elon Musk ended up

overpaying for the deal.
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5. Empirical Study and Analysis

This chapter presents the findings of our interviews conducted in the course of our
research on the topic of hostile takeovers. Through these interviews, we aimed to gain
insight into how professionals perceive such takeovers from both a Swedish and American
perspective, particularly in the context of Twitter. The interviews were conducted in an
open-ended format, to allow for a natural conversation to happen. Each interviewee was
selected based on their relevant expertise and experience, and their contributions to this
chapter reflect their unique perspectives. Our primary focus was on the insights provided

by the selected group of individuals, whose responses are analysed and presented in detail

in the following sections.

To conduct the interviews, we have selected the following individuals.

COMPANY (Sweden)

Interviewee Company and Role Interview
Date
David Andersson Partner Lawyer at VINGE (Sweden) 02/22/2023
Danicl Ives Managing Director, Semqr Equity Analyst, 03/17/2023
covered Twitter
WEDBUSH SECURITIES (USA)
Patrik Marcelius Partner, Lawyer 03/17/2023
MANNHEIMER SWARTLING (Sweden)
Adam Green Partner, Lawyer 03/17/2023
MANNHEIMER SWARTLING
(Sweden/USA)
Vilhelm Hultgren Senior investment advisor - Institutional 03/22/2023
Investments at NORDEA (Sweden)
Mark Zgutowicz Managing Director at THE BENCHMARK 04/18/2023
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5.1 Unravelling the Factors Behind the Lesser Occurrence of Hostile Takeovers in

Sweden in Comparison to the United States

The prevalence of hostile takeovers and acquisition transactions is a topic that has
garnered significant attention in the global financial landscape. The environment for
hostile takeovers is complex and involves various tactics, such as ownership and public
relations, to gain leverage and make it difficult for a company to defend itself against

attacks.

The United States is often seen as a more cut-throat market compared to Europe
(Licht et al. (2005) and Doidge et al., (2007)). In contrast, in Sweden, there is a stronger
emphasis on ethical business practices and social responsibility. This difference may
impact the approach to a hostile takeover, with American companies being more likely to
aggressively pursue their targets while Swedish companies may prefer a cooperative or
negotiated approach. Mark Zgutowicz believes that Sweden has fewer hostile takeovers
partially because of its fair treatment principle that requires equal payment to both
minority and majority shareholders. He also believes that the limited takeover activity in
Sweden can be attributed to its small economy and concentrated ownership structures,
where certain shareholders have majority control. On the other hand, Daniel Ives argues

that:

“The US is seen as a more hostile environment for takeovers because of the
fiduciary responsibilities that boards have to shareholders, which can lead to strategic and

financial considerations” .

“If Twitter were a Swedish company, a hostile takeover bid would be much less
likely to succeed due to the presence of stacked boards and AB shares structures, which

would make it extremely difficult to carry out such a bid”.

The phenomenon of activism, which involves taking over underperforming
companies, is much more prevalent in the United States than in the European Union
(Volkema’s, 2004) and this trend has been a driving force behind a significant portion of
mergers and acquisitions activity in the US, whereas activism is less common in Europe
((Bjerke, 2001), Volkema’s (2004). One common tactic is to initially come in as an activist

shareholder.
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“The most common tactics, is to first come in as an activist shareholder, 9% or
more of a company’s shares, ask for a seat on the board and prove yourself to be speaking
on behalf of all shareholders and then once you have their ear, use the leverage to
continue to acquire more shares which makes it harder for a management team to defend

1

itself against the takeover.” - Mark Zgutowicz

Two tactics often employed are ownership and public relations, with the latter
making it difficult for a company to defend itself from attacks by public figures.
Interestingly, Elon Musk used a different tactic to take over the company he desired. If he
had assumed a board seat, it would have limited his ability to publicly attack the company
due to restrictions on sharing internal information. Therefore, he chose to purchase more
than 9% of the company's shares, which provided the perfect balance for him to have
leverage but not be legally bound by a board seat. If his intention had been a long-term
game plan, he could have worked with the company to grow his wealth, but since he

preferred to take over the company, he needed to stay close enough to have leverage.

Sweden's concentrated ownership structure and fair treatment principle may also limit
multinational interest in takeovers. The allocation of A/B shares in Sweden holds a
significant impact on the ownership structure of companies (Howell (2017)). A company's
voting power is determined by the number of votes they possess, which explains the
premium price of strong voting shares. However, the illiquidity of such shares could also
result in selling at a discount. This differentiation of shares based on voting power can
have several advantages, such as having strong owners who can steer the company in a
specific direction. Having a single strong owner is preferred over diluted ownership, which

can lead to directionless management, according to Patrik Marcelius.

“When you have strong owners, someone that sitting behind the wheel who has a direction
for the company instead of having it diluted with no captain on the ship.” - Vilhelm
Hultgren

However, Adam Green mentions that the lack of strong owners behind some banks
globally has created issues due to the control of AB shares. One major disadvantage is the
difficulty in acquiring control of the company without enough votes, which limits the role
of the highest bidder. Obtaining strong voting shares is time-consuming as institutional

investors typically hold them, and off-the-record deals are common. The concentrated
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ownership structure in Sweden can also lead to potential conflicts of interest between the
shareholders and the company's management. This can be seen in cases where the majority
shareholder may prioritize their personal interests over those of the company and its other
shareholders. As such, it's important to strike a balance between concentrated ownership
and shareholder rights to ensure the company operates in the best interest of all

stakeholders (Ruback, 1987).

As per Mark, the acquirer would not only need to acquire the publicly traded A
shares but also the B shares, which are usually held by the founders and give them
significant control over the company. This makes it much harder to convince them to sell,

even at a high premium.

“Even Mark Zuckerberg will pay 300 USD even if the stock is trading at USD 150, the
control for him is more important than the economic returns, so it is a big advantage

for having B shares.” - Mark Zgutowicz

In the case of Twitter, the board itself had very little ownership in the company
aside from Jack Dorsey. The lack of supervoting shares made it easier for a hostile
takeover bid to occur. However, having supervoting shares can also reduce the liquidity of
B shares and hurt the company's PR, as was evident when Elon Musk made it clear that the

board had no stake in Twitter and could not be trusted to make decisions for the company.

Overall, the allocation of shares with different voting powers in multiple share
structure companies can have both advantages and disadvantages. It can enable
shareholders who want to take a long-term approach to build a significant stake in the
company, but it can also limit the role of the highest bidder in acquiring control of the
company (Comment and Schwert, 1995; Fischel, 1987; Smart and Zutter, 2003). The lack
of hostile takeovers in Sweden can limit potential benefits that can come from such
takeovers, but it also ensures that the company's management operates in the best interest

of all stakeholders (Holmen and Nivorozhkin, 2007).
5.2 The Toehold and Disclosure Mechanisms

In Sweden, there are regulatory requirements that must be followed when a shareholder

acquires shares in a listed company. Mr Marcelius explains that:
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“Shareholders must disclose their acquisition in increments of 5%, with thresholds for

disclosure set at 5%, 10%, 15%, 20%, 25%, and 30%.”

Adam Green spoke about the usefulness of the toehold strategy, which allows
buying cheaper shares before reaching the 5% threshold. This can be used to acquire a
corner position by buying more than 10% of shares, which makes it less attractive for a
third party to bid as they may not have access to more than 90% of shares. This is
necessary for the squeeze-out rule, as bidders need to reach more than 90% to squeeze out
shareholders. In Sweden, a shareholder who has acquired more than 90% of the shares in a
target company may request that the remaining shareholders sell their shares to the
majority shareholder. This is a mandatory requirement if the majority shareholder meets

the 90% threshold.

“In the US, the squeeze-out threshold varies depending on the state in which the
target company is incorporated. Some states have a 90% threshold, while others have a

lower threshold, such as 80% or 75%.” - Adam Green

However, not all US states allow for squeeze-outs, and the rules surrounding them

vary from state to state (Karpoff and Wittry, 2018).

Patrik Marcelius shared that in Sweden, the use of stakebuilding or toehold strategy
is not commonly used as it can decrease the bidder's credibility when threatening to

terminate the bid if they encounter resistance from major shareholders or activist funds.

“Stake buildingis not very common in sweden and the main reason is that by doing
that, the bidder will show he has skin in the game and will be able to less credibly say to

the outside world we will terminate the bid.” - Patrik Marcelius

The bidder may thus have a harder time convincing shareholders to tender their
shares.

“So even if you may read in the literature that it is common or appropriate leverage, it

actually doesn t and decreases it, it is not that effective.” - Patrik Marcelius

Owning a significant percentage of shares may increase the probability of a

takeover bid being successful, as the shareholder in question only needs to acquire the
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remaining percentage (Fama and Jensen (1983)). However, the method of acquiring shares
could have a negative impact on the probability of success, as other shareholders may
interpret the bid as a signal that the company is undervalued and that the bidding
shareholder has insider knowledge regarding the company's value. Conversely, an acquirer
without any shares could offer a more appealing proposition to small shareholders, as it is
less likely to be perceived as an attempt to exploit insider knowledge. When a bidder does
not hold a toehold, they are more likely to engage in bid shading, which means offering a
lower bid price due to a lack of information about the target firm. The target company may
increase competition and the expected sale price by only considering non retractable bids,

which are more likely to result in a higher sale price (Singh, 1998).
“It's quite uncommon that you buy shares in advance in Sweden. You know, it happens but
it's not very common and I think the main reason for that is probably that the kind of

acquirers, I mean typically private equity firms or similar, they want nothing or 100%.”
- David Andersson
5.3 Managerial Entrenchment

Managerial entrenchment means that managers of a company use tactics to prevent hostile
takeovers or changes in the board which may not be in the best interest of shareholders
(Mace (1986)). David Andersson explains that a high level of minority protection leads to
fewer successful takeovers because minority shareholders are protected from being
neglected by the acquirer. He notes that in Sweden, where there is a high level of takeover
protection, family-owned companies are more concerned with long-term investments and
are not usually interested in short-term gains, which has played a role in the low level of
takeovers in the country. However, David also points out that the A&B share structure
could affect the voting power of shareholders during shareholder meetings, which could be
a hindrance to changing the board in the company. Nonetheless, an acquirer with a
substantial stake in the company could still change the board and implement new

strategies, despite the potential obstacles posed by the shareholder.

“In Sweden the institutional shareholders are looking for buy and hold, and there is more

value investing. They're looking for a very long term.” - Vilhelm Hultgren
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Vilhelm observes that some attempts to acquire Swedish companies, such as Nordea, a
Swedish bank, have not been successful due to the presence of two sets of investors with
divergent interests, namely families and hedge funds. This highlights the contrast between
the long-term perspective of co-owning institutional investors and the more short-term
focus of investment firms. The Swedish regulatory agencies have intervened to maintain a
balance between these different interests and to prevent any one group from becoming too

dominant in the market.

Adam Green on the other hand mentioned managers may abuse the use of poison
pills to hold on to their jobs in the event of a hostile takeover. He argues that poison pills
are not used for shareholder value, and the Institutional Shareholder Services (ISS) have
expressed scepticism about their use. Research has also shown that it is inconclusive

whether poison pills do good for shareholders on average.

While takeover protection can provide minority shareholders with some level of
protection, it can also make it more difficult for acquirers to take over the company and
implement new strategies (Johnson, Karpoff, and Wittry, 2022). Similarly, while poison
pills may be used to prevent hostile takeovers, they can also be abused by managers to
protect their interests. It is important for shareholders to be aware of these tactics and to

hold managers accountable for their decisions.
5.4 The Success Factor of Hostile Takeovers

Various factors can impact the process and results of hostile takeovers. Adam Green
emphasised that thorough due diligence is crucial in assessing the risks and benefits of a
hostile takeover, including identifying potential legal or financial obstacles. A due
diligence is necessary for any acquirer to understand the risks associated with acquiring a
social media platform, such as the risks of data breaches or regulatory scrutiny. The role of
stakeholders is also a significant factor in the success of a hostile takeover. It is essential to
consider the interests of all stakeholders, including shareholders, employees, and
customers. The acquirer needs to take into account the interests of the customers/users,
who may have concerns about how their data is being used and who may be wary of any

changes to the platform's features or user experience.
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Communication and transparency also emerged as crucial factors in the success of
a hostile takeover. Daniel Ives emphasised the need for “clear and open communication”
between the acquirer and the target company, as well as with stakeholders. Any potential
acquirer would need to communicate clearly with the management and employees to
ensure a smooth transition. Firms should prioritise transparency and engage in discussions

with their investors to address any areas of concern.

“Failure to listen to shareholders can result in poor management and increase the

risk of a hostile takeover bid.”’- Daniel Ives

It is also important for the board to seek a fairness opinion from their financial
advisor to appear confident and credible and leave less room for negotiation from the
bidder. Companies facing the risk of a hostile takeover bid can mitigate this risk by
adopting proactive measures to understand their inefficiencies and by building closer
relationships with their investors. It's important for a board to “thoroughly comprehend
their strategic options and know its fair valuation”, as per Daniel Ives. To achieve this, the
board should regularly assess the company's performance, business plan, and capital
distribution, and explore other potential strategic alternatives with the help of financial
advisors and other consultants (Liekefett & Austin, 2020). Corporations should evaluate
their plans for the firm and consider the value of their shares in the next 5-10 years. The
firm should be aligned with the long-term goals of the shareholders. They should focus on
building support from outside shareholders and ensuring that they have a long-term
strategic plan in place to produce economic gains for their shareholders. The case of
Twitter should have prioritised monetizing its products over simply creating great features,

as this can help increase long-term value for shareholders.

“The Twitter management did not have a long term plan. Jack Dorsey is an engineer by
trade so he focused on the utilities of the application and making it very cool to use but did
not focus on how to monetise the applications. When you're a public company you need to

B

focus much on how to monetise a product rather than how to create the cool feature.’

- Mark Zgutowicz
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Companies at risk of a hostile takeover bid should take proactive measures to prepare

themselves.

“What companies tend to do if they think that they are on the radar of interest from
potential acquirers, is to educate themselves — what are the obligations of the board in the
takeover situation?’ ... So, you can't really prepare that much as the target company, but

you can make sure that you know how to act in that situation.” - David Andersson

David Andersson recommends that targeted companies should educate themselves
on their obligations in a takeover situation and be proactive in preparing for a potential
takeover bid by identifying and assembling the necessary documents and agreements that
may be required in a takeover situation, such as data rooms and other relevant information.
The targeted company should have a clear plan of action in the event of a hostile takeover
bid, including having an emergency communication response. Initially, many bidders
prefer to approach their targets cordially and privately. This approach is practical because
amicable deals are usually less expensive than hostile ones, and public animosity tends to
harm the value of the target due to the uncertainty it creates among employees, customers,
and other stakeholders. If a hostile bidder decides to go public, it is necessary to have a
well-thought and prepared internal process in place to prevent errors in such a rapidly
changing environment. The most critical element is a prompt and effective public
response. Therefore, it is advisable for a company to have a "break the glass"
communication plan that includes prepared response press releases and media statements,
along with relevant talking points and a Q&A section for investors, the media, employees,

and other stakeholders (Liekefett & Sidley, 2020).

On the other hand, to succeed in taking over a target firm in a hostile takeover bid,
it is essential to identify the large shareholders and negotiate with them. Private equity
firms may form bidding consortia with these shareholders to buy the company, which can
indicate to other shareholders that there is unrecognised value in the company. It is another
key factor to obtain the commitment of the largest shareholders to accept the offer and sell

their shares, claims David Andersson. However, reaching the 90% threshold of shares
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required to delist the company from the stock exchange is also critical, failing which the

bidder may be left with a minority stake in the company.

If a hostile bidder offers a premium that the company cannot justify turning down,
it may be in the company's best interest to accept the bid. However, companies should also
focus on executing their plans to grow revenues and profits to maximise shareholder value

and prevent hostile takeover bids from occurring in the first place.
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6. Conclusion

In conclusion, the comparison of the hostile takeover landscape between Sweden and the
US reveals significant differences in their cultural and regulatory approaches, corporate
governance practices, and ownership structures. The lower incidence of hostile takeovers
in Sweden as compared to the United States can be attributed to various factors. Firstly,
Sweden's strong emphasis on shareholder protection and the stakeholder model of
corporate governance results in a more challenging environment for hostile takeovers. In
contrast, the US has a more shareholder-centric model of corporate governance and a less
regulated M&A landscape, making it a more favourable environment for hostile takeovers.
The US market is often viewed as more aggressive, with a greater prevalence of
shareholder activism. Secondly, regulatory factors such as the fair treatment principle and
corporate governance structures, including the AB shares structures which result in higher
voting power and more concentrated ownership, can limit the occurrence of hostile
takeovers in Sweden. Moreover, the lesser use of toehold strategies in Sweden also plays a
role. Additionally, the high level of shareholder protection in Sweden, coupled with the
prevalence of family-owned companies that prioritise long-term investments over

short-term gains, has contributed to the low level of takeovers in the country.

In order to mitigate the risk of being targeted by hostile takeover bids, firms are
advised to adopt a number of measures. First, fostering a high level of communication and
transparency between management and shareholders is key. This allows the firm to
proactively share strategic plans and its vision with the shareholders, which can in turn
engender trust and promote a shared sense of purpose. Besides, setting out strategic plans
and having a clear vision can serve as an effective defence against hostile bids, as potential
acquirers are less likely to target a firm with a clearly articulated and compelling strategy.
And finally, firms are advised to prepare an emergency communication response plan in
case a hostile bid does materialise. This includes identifying the key stakeholders to be
engaged, the messaging to be conveyed, and the timeline for response. By adopting these
measures, firms can better position themselves to fend off hostile bids and maintain control

over their strategic direction.
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While these differences have implications for foreign investors and companies
pursuing M&A deals in these countries, it is also essential to note that the two countries'
approaches are deeply rooted in their respective histories, cultures, and legal systems.
Therefore, it is crucial to consider these factors when developing and implementing
strategies in these countries. Overall, our analysis underscores the importance of
understanding the cultural and regulatory differences between countries when assessing
the potential for hostile takeovers. Through such an understanding, investors and
companies can develop more informed strategies that are better aligned with the specific

environments of each country.
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7. Limitations and implications for future research

Our findings may not be generalizable to other countries due to our narrow focus on
Sweden and the US. However, given the potential for hostile takeovers to have
far-reaching economic and social consequences, further research could also explore the
impact of these practices on job security, income distribution, and economic growth, in
both Sweden and the US. This could include examining how takeover attempts affect
employment levels, wages, and productivity, and whether there are any long-term
implications for the broader economy. Overall, this analysis underscores the need for
ongoing research into the cultural and regulatory differences that shape the hostile
takeover landscape in different countries, as well as the long-term implications of these
practices. By deepening our understanding of these issues, we can develop more informed
policies and practices that promote responsible corporate governance, protect shareholder

rights, and foster sustainable economic growth.
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9. Appendices

Appendix A - Description of Takeover Defenses

Poison pill — A poison pill, also known as a shareholder rights plan, serves as a defensive
tactic against hostile takeovers. It works by setting a trigger based on stock ownership, and
if a shareholder exceeds this trigger, their stake in the company is diluted, making the
acquisition more costly. For example, if a company sets the trigger at 15%, the poison pill
is activated when a shareholder surpasses this threshold. In such cases, existing
shareholders are granted the right to purchase stocks at a discounted price, diluting the
control of the hostile bidder and making it more expensive to complete the takeover. It
could also serve as a tool to compel the acquirer to negotiate with the target's board for a
buyout price. It's important to note that exceptions exist, such as when an existing
shareholder holds a higher stake in the company compared to the new acquirer, or when
the increase in ownership crossing the threshold is a result of the company's deliberate

actions.

Supermajority vote - The super-majority vote requires a substantial majority, typically
ranging from 67% to 90% of voting shareholders to approve important decisions like
mergers and acquisitions, executive changes, hiring an investment bank for an IPO, or
going private. While this may make decision-making more difficult, the support garnered
from such intense deliberations increases the long-term sustainability of the chosen path,
as it has stronger backing from a larger number of team members. As a takeover defense
tactic, getting the buy-in of a substantial majority may be difficult and eventually make the

conclusion of the acquisition impossible.

Classified boards - Classified boards, also known as staggered boards, are provisions in a
company's charter where directors are elected in classes, and a group of them are
successively replaced during annual general shareholders meetings. As a takeover defense
strategy, a bidder needs to a bidder must acquire a significant block of shares and establish
their own proxy directors over two consecutive years (if a third of the board is replaced
annually) to gain the necessary majority support for their bid. This lengthy and uncertain
process significantly delays hostile takeovers, making it difficult and costly for bidders to

acquire firms with classified boards.
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Unequal voting rights - Unequal voting provisions, commonly found in firms with
multiple class shares, separate voting rights from cash flow rights. This structure is more
prevalent in founder-led companies, where the founders' involvement is considered crucial
to the company's management and success. Unequal voting rights can also arise from
shares with limited or no voting rights. These provisions empower controlling
shareholders and management to maintain control of the company, fostering potential
growth and allowing resistance against short-term market pressures for corporate control.
Multiple share class structures insulate management from takeover threats and incentivise
long-term investments, particularly in research and development projects. In such firms,
managers benefit from the support of long-term-oriented owners who prioritise sustainable

growth over short-term gains pursued by transient institutional shareholders.

Golden parachute - Golden parachutes are compensations to company employees
(usually executives) if their contracts are terminated during a corporate restructuring
activity, for example in the case of an acquisition. Golden parachutes typically include one
or a combination of severance pay, retirement benefits, continued enrolment in pension
plans, stock options, bonuses, and paid health insurance. As the frequency of merger
activities increased between 1980 and 1990, companies increased the inclusion of golden
parachute clauses in employment contracts to retain highly qualified employees. They
were specifically aimed at ensuring shareholders don’t lose out on beneficial M&A deals
and to protect executives from the uncertainty of being fired in the wake of the corporate
takeover wave of the 1980s (Fiss, 2016). While the inclusion of golden parachute clauses
incentivised employees, it also served as a defense mechanism against hostile takeovers as
it could make the acquisition too expensive thereby discouraging the acquirer from

continuing the takeover.
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Appendix B - Twitter’s Logo

Source: Twitter’s website
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Appendix C - Description of Twitter at IPO in 2013

Twitter is a globally recognized platform that revolutionized content creation and
distribution, empowering individuals to engage in real-time public self-expression and
conversations. Through its innovative approach, Twitter made content creation and
distribution accessible to everyone, enabling voices from around the world to be instantly

heard without any filtering.

Tweets, the messages on the Twitter platform, are limited to 140 characters, which
encourages quick and concise content creation. This limitation ensures that content
remains consistent across the platform and optimised for mobile devices. The fast-paced
exchange of information through tweets gives Twitter its unique "live" quality.
Additionally, users can follow and be followed by thousands or even millions of other
users without requiring a reciprocal relationship, expanding their reach to a broad

audience.

Twitter boasts millions of users worldwide, including influential individuals and
organisations such as world leaders, celebrities, athletes, journalists, sports teams, media

outlets, and brands. These users collectively generate around 500 million tweets per day.

One of the key features of Twitter is its public nature, which allows the reach of its content
to extend beyond the platform itself. Media outlets distribute tweets to enhance their own
content, making it more timely, relevant, and comprehensive. In fact, tweets have been
featured on over one million third-party websites, resulting in billions of online

impressions.

Twitter provides an efficient and engaging means for people to stay informed about their
interests, discover real-time events, and interact directly with others. The platform
facilitates the rapid creation and distribution of ideas and information on both local and
global scales. Users can quickly browse through tweets and explore content in greater
depth through attached links, photos, media, and various applications. As a result, Twitter
has become the go-to platform for real-time digital experiences during various events,
whether planned (such as sports events and television shows) or unplanned (such as
natural disasters and political revolutions). People can communicate with each other as

these events unfold, creating powerful shared experiences.
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Twitter's impact has been evident in numerous notable instances. For example, President
Obama famously used the platform to announce his victory in the 2012 U.S. presidential
election, generating millions of views and widespread offline distribution through print
and broadcast media. In another instance, an ordinary resident in Abbottabad, Pakistan
unknowingly reported the raid on Osama Bin Laden's compound on Twitter hours before
traditional news outlets caught wind of the event. During the earthquake and tsunami in
Japan, Twitter served as a vital source for people seeking information about the disaster,
finding loved ones, and monitoring the subsequent nuclear crisis. Twitter goes beyond
traditional broadcast mediums by connecting audiences, enabling timely content

distribution, and fostering shared experiences.

Overall, Twitter's ability to bring people together, facilitate content discovery, and provide
a platform for immediate contributions has made it an invaluable tool for individuals and

organisations worldwide.

Source: Twitter’s SEC IPO Filing
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Appendix D - Twitter’s Financial Performance

From 2017 until 2021, Twitter recorded steady growth in its revenue from $2 billion to $5
billion. Although the company recorded profit in 2018 and 2019, in 2020 the company
returned to its loss-making status. Increased cost in 2020 and 2021 was mainly attributed

to research and development costs as well as litigation costs.

In 2021, SEC filings revealed that the fees received by the company’s directors amounted
to $2.9million which did not include payment to CEO Parag Agrawal and former chief
Jack Dorsey.

Twitter Revenue and Net income/(loss) from 2010 to 2021 (inUS$'million)
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Appendix E - Daily Active Users of Twitter compared to other social media platforms

Daily Active Users (Q1 2017 - Q2 2022) - Twitter, Snapchat and Facebook
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Here, the data for Twitter is monetizable Daily Active Users (mDAUSs) while the data for
Snapchat and Facebook is for Daily Active Users (DAUSs).

Source: Statista
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Appendix F - Twitter Share Price in Response to Elon Musk

Freeing the bird: Twitter's bumpy ride during Musk takeover
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Appendix G - Timeline of Twitter Acquisition

March Musk begins openly criticizing Twitter, polling his followers on whether they
25,2022 | believe the company adheres to the principle of free speech.
April 4, | A securities filing reveals Musk is Twitter’s largest shareholder, with a 9.2%
2022 stake in the company. Musk is invited to join Twitter’s board of directors.
April 10, | Former Twitter CEO Parag Agrawal announces Musk declines the invitation to
2022 join Twitter’s board of directors.
April 14, | Musk makes an offer to purchase Twitter for $43 billion, or $54.20 per share,
2022 and take the company private
April 25, | A filing with the United States Security and Exchange Commission reveals
2022 Twitter’s board publicly and unanimously accepted Musk’s buyout offer.
May 13, | Musk puts the buyout deal on hold following reports that 5% of Twitter’s daily
2022 active users are spam accounts.
June 6, | In a letter from Musk’s attorney sent to Twitter, Musk threatens to terminate his
2022 agreement. Musk alleges Twitter is refusing to comply with requests for data on
the number of spam accounts.
June 8, | Twitter’s board complies with Musk’s demands, agreeing to provide him with a
2022 “firehose” data stream of tweets.
July 8, | Musk announces his intention to terminate the Twitter acquisition, claiming in a
2022 filing with the SEC that Twitter still refuses to comply with requests for data on
bot accounts.
Twitter’s chairman, Bret Taylor, says that the board plans to pursue legal action
to enforce the agreement.
July 12, | Twitter formally launches a lawsuit against Musk in response to his backing out
2022 of the acquisition.
August Musk challenges former Twitter CEO Parag Agrawal to a public debate about
6,2022 | spam accounts and polls followers on whether they believe less than 5% of
Twitter’s daily active users are fake.
October | Musk submits a proposal to move forward with the acquisition at the originally
4,2022 | agreed-upon price of $44 billion ($54.20 per share) on the condition that

Twitter drops its lawsuit.

In a tweet, Musk said acquiring Twitter is part of a larger goal to create an
“everything” app called “X”
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October

According to a report in The Washington Post, Musk is telling investors he

20, 2022 | plans to terminate nearly 75% of Twitter’s staff.
October | Musk tweets a video of him carrying a kitchen sink into Twitter headquarters
26,2022 | and changes his Twitter bio to “Chief Twit,” signalling the buyout is near
completion.
Musk reportedly tells Twitter employees during his visit that layoffs will
happen, though not at the previously reported scale.
October | Musk and Twitter close the deal, making Musk the new owner. Musk
27,2022 | immediately fires Agrawal, chief financial officer (CFO) Ned Segal, Gadde,

and general counsel Sean Edgett.

Source: Washington Post, 2022
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Appendix H: Deal Financing and Deal Terms
Deal Financing

After Twitter’s Board's defensive stance, Elon Musk filed the details of his financial
commitments of $46.5 billion for Twitter’s acquisition on 21 April 2021. The deal
financing plan put together by Morgan Stanley is made up of equity and debt:

Type of financing Amount ($ billion)
Term loan™ 6.5

Secured bridge loan” 3

Unsecured bridge loan” 3

Revolving facility” 0.5

Margin loan secured against Musk’s Tesla shares” 12.5

Equity 12.5

* This funding is provided by Morgan Stanley, Bank of America, Barclays, MUFG, BNP Paribas, Mizuho

and Société Générale.

oo The margin loan to fund a Twitter bid requires a pledge of nearly 59 million Tesla shares or about 85 per
cent of Musk’s total stake.

Given the short timeframe, Musk’s bankers did not conduct the extensive due diligence
that would be required for a deal of that size. Twitter’s board accepted the offer after a
board meeting that started late on Sunday and went through the night. Bret Taylor, Twitter
chairman said, “The proposed transaction will deliver a substantial cash premium, and we

believe it is the best path forward for Twitter’s stockholders.”

On 26 April 2022, Tesla shares slid more than 12 per cent the day after the Twitter deal
was agreed wiping more than $125 billion off its valuation. On 29 April 2022 and 10
August 2022, Musk sold Tesla’s shares worth $8.5 billion and $6.9 billion which are

assumed to be aimed at financing this deal.

In concluding the deal, the margin loans were abandoned, and the deal was financed as

follows:
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Type of financing Source Amount ($)

Equity Elon Musk and co-investors 33 billion

Debt Banks 13 billion
Deal Terms

Some of the important deal terms are described below:

e Termination fee: Twitter is obligated to pay Musk $ 1 billion if it refuses to

conclude the deal for reasons including a higher bid from another buyer. Musk was
also obligated to pay a reverse termination fee of $ 1 billion if he failed to complete
the deal. Twitter could also sue if Elon Musk is able to get commitments for the debt
component of the bid but refuses to complete the transaction. However, Musk’s
monetary damages were capped at $1 billion.

Non-disparagement clause: The merger agreement also reveals that Musk’s own
tweets are bound by a non-disparagement clause to Twitter and its representatives.
Material adverse effect: Musk was not permitted to walk away because of a
deteriorating business environment, such as a drop in demand for advertising or
because Twitter's shares have plunged.

Specific performance clause: This "specific performance” clause could be cited by

a judge to force Musk to complete the deal.

Source: SEC Filings
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Appendix I: Interview Questions Template to Lawyers

A quick note: Please be advised that it would be appreciated if we could approach the
questions at hand from the perspective of Twitter's buyout case. Thank you again for your

time, highly appreciate it!
Key differences between Sweden and US

e How do the Swedish Takeover Act and the Williams Act protect minority shareholders
in a takeover? What are the key provisions of these acts that are designed to ensure fair
treatment of minority shareholders, and how are these provisions enforced? Can you
provide examples of how these acts have been used to protect minority shareholders in
the past, and any limitations or gaps in the regulatory framework that may still exist?

e What factors are taken into account in determining the fairness of a takeover bid, and
how are these factors assessed and evaluated in both the Swedish takeover act and the
Williams act? From your experience, how do the interests of minority shareholders
factor into the determination of whether a bid is fair, and what recourse do they have if
they believe that they have been treated unfairly? Can you provide examples of cases
where the public opinion contested the fairness of a takeover bid in the US or Sweden.

e The Williams Act requires bidders have an obligation to disclose within ten days their
identity, shareholdings, and intentions when they acquire 5 percent or more of the
voting rights of the target firm. How do the Swedish Takeover Act, the takeovers bid
directive and the Williams Act differ in terms of the disclosure requirements for the

bidder?
Negotiation tactics

e In your opinion, what are some of the potential benefits and drawbacks of
implementing time constraints on public takeover bids as a way to deter hostile bids?
How do these constraints impact the negotiating power of the target company and its
shareholders, as well as the overall outcome of the takeover process?

e The board had previously employed a defense strategy referred to as a "poison pill" in
order to prevent Elon Musk from acquiring additional Twitter shares. However, Mr.
Taylor, Twitter’s chairman, stated that this was not a measure to stop Musk from
purchasing the company, but rather to regain control of the negotiation process for the

board (The New York Times, 2022). From this statement, How does this strategy
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impact the negotiation process between the acquiring party and the target company's
board, and what role does it play in protecting shareholder interests?

From research and experience, acquirers sometimes first acquire a toehold before
launching a takeover bid. Research also posits that when a toehold has been acquired,
the acquirer has a higher chance of a favourable acquisition. In your opinion, how

does a toehold influence the success of the acquisition process and the premium paid?

Other relevant questions

According to Gilberto & Silva, 2022, the main goal of TBD is to protect target
minority shareholders from excessive anti-takeover provisions that serve managerial
entrenchment and from aggressive bidders. Research shows that higher shareholder
protection leads to more confidence in takeovers hence higher takeover attempts.
Although Sweden is ranked no 2 in the level of shareholder protection there are fewer
takeovers. How would you interpret this contradiction?

Knowing that there are way more A/B shares used in Sweden, how does the use of
A/B shares by companies impact the process and outcomes of hostile takeovers in
Sweden and the US? What are the advantages and disadvantages of using A/B shares
in the context of hostile takeovers?

In your opinion, what are the most important factors that determine the success or
failure of a hostile takeover bid?

What advice would you give to companies that may be at risk of a hostile takeover
bid?

Are there indicators of more takeovers (hostile or otherwise) in the internet sector?
Are big firms creating a monopoly in the market through acquisitions? Who may be

the potential bidders and what are their goals?
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Appendix J: Interview Questions Template to Research Analysts and Investment

Bankers

A quick note: Please be advised that it would be appreciated if we could approach the
questions at hand from the perspective of Twitter's buyout case. Thank you again for your

time, highly appreciate it!
Questions

e There are no clear strategic or financial reasons for Elon Musk’s acquisition of Twitter.
How would this acquisition be classified and how does it influence the premium paid?

e FElon offered a premium of 38% and there were no other bidders in the process. Given
Twitter’s consistent loss-making situation following its IPO (except for 2018 and
2019), could the premium have been this high enough to deter other bidders in the
process? Dimopoulos and Saccheto (2014) stated that they found a 16% probability
that, in successful single-bidder contests, an initial bidder deters the entry of a stronger
rival.

e Aktas et al. (2018) concluded that on average, bidders in early announced deals pay a
12% higher premium based on the 4-week target share price prior to the
announcement. What indicates early announcement in a takeover bid and what are the
practical reasons why it may result in a higher premium? In Elon’s bid for Twitter, can
the announcement be deemed early? If yes or no, how did it influence the premium
paid? How does this differ in the case of a bid by a strategic, financial, or another type
of bidder? (negotiation tactics)

e According to Gilberto & Silva, 2022, the main goal of Takeover Bids Directive (TBD)
is to protect target minority shareholders from excessive anti-takeover provisions that
serve managerial entrenchment and from aggressive bidders. Research shows that
higher shareholder protection leads to more confidence in takeovers hence higher
takeover attempts. Although Sweden is ranked no 2 in the level of shareholder
protection there are fewer takeovers. How would you interpret this contradiction?

e Knowing that there A/B shares are more common in Sweden, how does the use of A/B
shares by companies impact the process and outcomes of hostile takeovers in Sweden
and the US? What are the advantages and disadvantages of using A/B shares in the

context of hostile takeovers?
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e What are some common tactics used by bidders in hostile takeovers, and how are these
tactics regulated in Sweden and the US?

e (Can you describe a recent high-profile hostile takeover bid in Sweden, and how the
regulatory framework impacted the outcome of that bid? (example Scandia)

e In your opinion, what are the most important factors that determine the success or
failure of a hostile takeover bid?

e What advice would you give to companies that may be at risk of a hostile takeover
bid?

Negotiation tactics

e In your opinion, what are some of the potential benefits and drawbacks of
implementing time constraints on public takeover bids as a way to deter hostile bids?
How do these constraints impact the negotiating power of the target company and its
shareholders, as well as the overall outcome of the takeover process?

e The board had previously employed a defence strategy referred to as a "poison pill" in
order to prevent Elon Musk from acquiring additional Twitter shares. However, Mr.
Taylor, Twitter’s chairman, stated that this was not a measure to stop Musk from
purchasing the company, but rather to regain control of the negotiation process for the
board (The New York Times, 2022). From this statement, How does this strategy
impact the negotiation process between the acquiring party and the target company's
board, and what role does it play in protecting shareholder interests?

e From research and experience, acquirers sometimes first acquire a toehold before
launching a takeover bid. Research also posits that when a toehold has been acquired,
the acquirer has a higher chance of a favourable acquisition. In your opinion, how

does a toehold influence the success of the acquisition process and the premium paid?
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